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COMMENTS ON FEDERAL TRUST LEGISLATION. 

Part First. 

ON July 2, 1890, Congress passed "an act to protect trade 
and commerce against unlawful restraints a-nd monop- 
olies," commonly known as the Trust Act. This act relates to 
both foreign and domestic trade, but I shall consider only its 
bearing upon the latter. The act is general in its terms, and 
is aimed at all unlawful restraints and monopolies which fall 
within the jurisdiction of Congress. This jurisdiction must be 
based upon Article I, section 8 of the constitution, which in- 
vests Congress with the power to regulate commerce among the 
states. In one direction the jurisdiction is conceded — the right 
of Congress, by virtue of this section, to regulate interstate 
transportation was established many years ago, and has been 
maintained in the face of every attempt to restrain or embar- 
rass transportation by state regulations or other means. It is 
now declared that Congress has the additional right to regu- 
late the subjects of transportation, — the articles of commerce 
among the states, — at least to the extent of forbidding their 
subjection to monopolies, trusts and contracts in restraint of 
trade, and that this right is asserted in the general Trust Act. 
Furthermore, a bill lately reported to the Senate makes it a 
misdemeanor to 

monopolize or engross the trade or commerce in any commodity, 
product or manufacture of any kind among the several states or with 
foreign nations, for the purpose of unduly enhancing, affecting or 
controlling the price of such commodity, product or manufacture to 
the consumers of this country. 

I shall not consider whether anti-trust legislation of which 
the Trust Act is a type is altogether expedient from an 
economic standpoint — whether it can be enforced so dis- 
criminatingly as to destroy great combinations without im- 
pairing the faculty of cooperation which plays so important 
a part in our industrial system. These considerations must 
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give place to the primary question whether Congress has the 
power to make anti-trust laws which shall be valid and 
effective so far as they relate to the subjects of interstate 
commerce. 

I. 

The prime object of the monopolist is to control production, 
and the most powerful industrial trusts are those which so 
nearly control the output of a given commodity that they are 
able to fix its price without fear of competitors and in defer- 
ence only to the ability of consumers. 

After the passage of the Trust Act the government insti- 
tuted proceedings against several trusts for the purpose of 
thwarting their efforts to control production. The lower 
courts decided that the act did not authorize the government 
to interfere with transactions looking to the acquisition and 
control of property within a state. The principle of the 
decisions was clearly stated by Justice Jackson in Greene's 
case 1 (Distilling and Cattle Feeding Trust). 

Congress certainly has not the power or authority under the com- 
merce clause, or any other provision of the constitution, to limit and 
restrict the right of corporations created by the states or the citizens 
of the states, in the acquisition, control and disposition of property. 
Neither can Congress regulate or prescribe the price or prices at which 
such property or the products thereof shall be sold by the owner or 
owners, whether corporations or individuals. It is equally clear that 
Congress has no jurisdiction over, and cannot make criminal, the 
aims, purposes and intentions of persons in the acquisition and con- 
trol of property, which the states of their residence sanction and per- 
mit. It is not material that such property or the products thereof 
may become the subject of trade and commerce among the several 
states or with foreign nations. 

A suit against the Sugar Trust was finally carried to the 
supreme court, which decided, Justice Harlan alone dissent- 
ing, that it could not be maintained, because Congress had 
not, and did not claim, the power to regulate production 
within a state. 2 In the course of the opinion Chief Justice 

1 52 Fed. Rep. 104. 2 U. S. vs. E. C. Knight Co., 156 U. S. 1. 



624 POLITICAL SCIENCE QUARTERLY. [Vol. XII. 

Fuller repeated substantially the views of Justice Jackson in 
Greene's case, saying: 

It was in the light of well-settled principles that the act of July 2, 
1890, was framed. Congress did not attempt thereby to assert the 
power to deal with monopoly directly as such ; or to limit and 
restrict the rights of corporations created by the states or the citi- 
zens of the states in the acquisition, control, or disposition of prop- 
erty ; or to regulate or prescribe the price or prices at which such 
property should be sold ; or to make criminal the acts of persons in 
the acquisition and control of property which the states of their 
residence sanctioned or permitted. 

It is settled, therefore, that Congress is powerless to prevent 
monopoly of production within a state. 

II. 

The opinion in the Sugar Trust case makes it plain that 
transactions in commodities, in order to lie within range of a 
federal trust act, must be subsequent to production ; and 
we are led, therefore, to inquire as to the jurisdiction of 
Congress over the sale of commodities and contracts relating 
thereto. 

In Gibbons vs. Ogden, 1 Chief Justice Marshall said of " com- 
merce " : 

It describes the commercial intercourse between nations and 
parts of nations. . . . The mind can scarcely conceive a system for 
regulating commerce between nations which shall ... be confined 
to prescribing rules for the conduct of individuals, in the actual em- 
ployment of buying and selling or of barter. 

This and other judicial observations of like tenor are of the 
most general import, and do not throw any light upon the 
novel question whether Congress may condemn transactions 
which tend to create monopolies or restrain trade in articles of 
interstate commerce. 

The jurisdiction assumed by the federal courts, in cases 
coming to them by reason of the residence of the parties, to 

1 9 Wheat. 189. 
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decide questions of commercial law without reference to the 
decisions of state courts, has no bearing on the question we 
are considering. This jurisdiction originates in a rule of 
court, and is unrelated to any legislative power over interstate 
commerce. The Judiciary Act of 1789, chapter 20, declares 
that 

the laws of the several states, except where the constitution, treaties 
or statutes of the United States otherwise require or provide, shall 
be regarded as rules of decision in trials at common law in the 
courts of the United States in cases where they apply. 

This is a plain declaration of a constitutional limitation im- 
posed upon federal courts. But the supreme court holds that 
the decisions of a state court are not " laws," within the mean- 
ing of the Judiciary Act. In Swift vs. Tyson, 1 Justice Story 
said that the act applied to 

state laws strictly local, that is to say, to the positive statutes of the 
states, and the construction thereof adopted by the local tribunals, 
and to rights and titles to things having a permanent locality, such 
as the rights and titles to real estate, and other matters immovable 
and intraterritorial in their nature and character, 

and that it did not apply to "contracts and other instruments 
of a commercial nature." When the federal courts disregard 
state decisions in matters of commercial law, they exercise 
a permissive jurisdiction, which is terminated whenever a state 
passes a law governing the subject. The fact that the juris- 
diction is permissive dissociates it from the federal power over 
interstate commerce ; for that, like all federal powers, is abso- 
lute and independent. Hence, when, in Myrick vs. Railroad 
Co., 2 the supreme court defines the liability of a common car- 
rier on a contract for carriage between Chicago and Philadel- 
phia differently from the rule apparently laid down by the 
courts of Illinois, we must bear in mind that it is not declar- 
ing the federal power over interstate commerce, but is merely 
reaching an independent conclusion in a matter of commercial 
law. 

1 16 Pet. 1. 2 107 U. S. 102. 
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A contract of sale made within a state and completed 
therein by delivery is not interstate commerce, although the 
purchaser may buy for export. The transaction is a matter of 
state concern only, and is recognized as such in the Sugar 
Trust decision. The fact that the purchaser resides in another 
state is wholly immaterial. Said Justice Field, in Paul vs. 
Virginia : " They [certain contracts of insurance] do not con- 
stitute commerce between the states any more than a contract 
for the purchase and sale of goods in Virginia by a citizen of 
New York whilst in Virginia would constitute a portion of 
such commerce." 1 A trust may, then, sell and deliver its prod- 
uct within the state of production without subjecting its action 
to federal scrutiny and interference. 

We come now to acts and agreements respecting articles of 
commerce which are done or made within a state and do not 
involve interstate transportation, yet affect market conditions 
elsewhere. We may discover whether these are subject to 
federal or to state regulation by determining whether they 
fall within the jurisdiction of federal or of state courts. In 
either case the jurisdiction must be complete, including both 
civil and criminal control ; a transaction subject to exclusive 
state regulation cannot be declared criminal by Congress, nor 
can a state uphold that which Congress has lawfully con- 
demned. Further, the jurisdiction must, in either case, be 
exclusive. This position is sustained by two settled propo- 
sitions of the law of interstate commerce. One is that federal 
power over such commerce is exclusive, although in some 
matters of primarily local interest in which uniformity is not 
requisite the states are permitted to act until Congress chooses 
to act for itself. Thus, in the absence of federal legislation 
a state may make pilotage regulations 2 and regulate elevator 
charges 8 and railway rates, 4 although the charges and rates 
may affect interstate commerce. If the acts and agreements 
in question do restrain commerce among the states in the 
constitutional sense, they cannot be classed among matters of 

1 8 Wall. 1 68. s Munn vs. Illinois, 94 U. S. 113. 

2 Cooley vs. Wardens, 12 How. 299. 4 Railway vs. Iowa, 94 U. S. 155. 
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local interest in which uniformity is unnecessary. They in- 
volve general principles of commercial law ; and we have seen 
that the supreme court is so impressed with the desirability 
of a standard commercial law that it declares and enforces a 
uniform system, except as it may be restrained by the acts of 
state legislatures : a fortiori, should the principles of the con- 
stitutional law of interstate commerce be uniform in statement 
and application. 

The second proposition on which the doctrine of exclusive 
jurisdiction is based is this : that, in the absence of any federal 
regulation to the contrary, commerce among the states shall 
be free. This makes it doubly clear that the contracts men- 
tioned are not properly cognizable by state courts when they 
suggest a federal question. If, then, a contract is alleged to 
be monopolistic or in restraint of trade, and it appears that if 
the allegation is true there must be a restraint on commerce 
among the states, in the constitutional sense, there is a ques- 
tion determinable only by the federal courts, to whom is 
confided the whole duty of defining and maintaining federal 
powers. 

In Diamond Match Co. vs. Roeber, 1 the plaintiff, a foreign 
corporation, sued upon a covenant made by the defendant with 
plaintiff's assignor in connection with the purchase of his match 
factory in New York. By this covenant Roeber agreed for 
valuable consideration to refrain from making or selling matches 
in every state save two, except in the company's service. The 
New York Court of Appeals held that the covenant was not 
in restraint of trade, and decided in favor of the plaintiff. It 
was not suggested that a federal question was involved, although 
the court recognized the wide effect of the covenant, saying : 

The boundaries of the states are not those of trade and com- 
merce, and business is restrained within no such limit. The country, 
as a whole, is that of which we are citizens, and our duty and alle- 
giance are due both to the state and nation. Nor is it true, as a 
general rule, that a business established here cannot extend beyond 
the state, or that it may not be successfully established outside of 

1 106 N. Y. 473. 
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the state. There are trades and employments which, from their 
nature, are localized ; but this is not true of manufacturing indus- 
tries in general. 

The transaction on which this case rested was indistin- 
guishable from thousands of others which, carried on within a 
state, affect market conditions elsewhere, yet are governed by 
the law of place — the place being the state, not the United 
States. The covenant did not affect commerce among the 
states, for Roeber simply agreed in New York to refrain from 
selling matches in certain states. Congress could not have 
condemned the contract, had its effect been limited to New 
York, or, by parity of reasoning, similar contracts in other 
states. Now, when a contract made in New York to refrain 
from selling within the state may be duplicated in New Jersey, 
for example (and therefore in other states), without interfering 
with interstate commerce, there can be no interference when 
a contract made in New York covers other states ; for, from 
a federal standpoint, the single and duplicate contracts effect 
precisely the same result — restriction within the limits of 
states. 

Justice Lamar said, in Kidd vs. Pearson : x " The buying and 
selling and the transportation incidental thereto constitute com- 
merce ; and the regulation of commerce in the constitutional 
sense embraces the regulation at least of such transportation." 
This sentence suggests the exclusion of the transactions in 
question from the jurisdiction of Congress. The transportation 
of commodities among the states is a matter of federal concern, 
to the extent, at least, of keeping the ways clear ; the buying 
and selling within a state is not, except in the obvious sense that 
a state cannot restrain the saie of a commodity because it is 
imported or for the purpose of preventing its exportation. 

Chief Justice Fuller said in the Sugar Trust case : " Con- 
tracts to buy, sell or exchange goods to be transported among 
the several states . . . form part of interstate trade or commerce." 
In Robbins vs. Shelby Taxing District, 2 Justice Bradley said : 
" The negotiation of sales of goods which are in another state, 
1 128 U. S. 20. 2 i2oU. S. 497. 
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for the purpose of introducing them into the state in which 
the negotiation is made, is interstate commerce " ; and so the 
court decided that the agent of an Ohio firm selling goods by 
sample in Tennessee could not be subjected to a license tax in 
the latter state. 

We understand, then, that the contracts and negotiations 
under discussion cannot be hampered by the states ; but the 
supreme court has not yet been called upon to decide whether 
trust agreements involving the transportation of goods from 
one state to another so restrain interstate commerce in the 
constitutional sense as to fall within the scope of the Trust 
Act. This question has been considered in U. S. vs. Addyston 
Pipe Co. 1 The government sought to enjoin the Associated 
Pipe Works, composed of six corporations, located in several 
states, which had agreed to divide the business of selling cast- 
iron pipe in the states and territories west of Pennsylvania 
and south of Virginia. The court refused the injunction, upon 
the authority of the opinion of the supreme court in the Sugar 
Trust case, and said : 

If every private enterprise which is carried on in part or chiefly 
by interstate shipments, or by a mode of business which makes this 
necessary, is to be regarded as thereby so related to interstate com- 
merce as to come within the regulating power of Congress, it is 
obvious that this power could at once be extended to almost every 
form of business in the country which is conducted on anything like 
an extensive scale. So liberal an interpretation as this would obvi- 
ously, in a large sense, obliterate the lines between federal and state 
jurisdiction, and, as an act of Congress is paramount in authority, 
would strike down the autonomy of the states. 

III. 

After considering the relation of the federal power to trans- 
actions involving the acquisition and disposition of articles of 
commerce, it is material to determine its relation to the articles 
themselves. 

I shall not attempt to define an article of interstate commerce 
1 78 Fed. Rep. 712. 
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categorically. Generally speaking, it is a thing which is the 
subject of traffic — usually but not necessarily tangible. 1 But 
everything which may be bought and sold is not within the 
definition. Thus, a state may impose a tax on local dealers in 
foreign bills of exchange. In the language of the court : " A 
bill of exchange is neither an export nor an import." It is "an 
instrument of commerce." 2 Again, when a foreign insurance 
company issues a fire insurance policy within a state, it is not 
engaged in interstate commerce; the policy is simply a contract 
of indemnity against loss. 3 Moreover, a state may have a pecul- 
iar right in a thing by virtue of which it may control its dis- 
position. Thus, in Geer vs. Connecticut 4 the supreme court 
sustained a state law forbidding the exportation of quail, wood- 
cock and ruffed grouse, although these birds could be lawfully 
killed in certain seasons and sold within the state. The ground 
of the decision was that a state may 

preserve a food supply which belongs in common to all the people of 
the state, which can only be the subject of ownership in a qualified 
way, and which can never be the object of commerce except with the 
consent of the state and subject to the conditions which it may deem 
best to impose for the public good. 

Who shall decide, upon occasion, whether a particular thing 
is an article of interstate commerce ? 

In Peirce vs. New Hampshire 5 Justice Catron, after saying 
that the state court had assumed that a state may " declare 
what should be an article of lawful commerce in the particular 
state," continued: 

If this be the true construction of the constitutional provision, then 
the paramount power of Congress to regulate commerce is subject to 
a very material limitation; for it takes from Congress and leaves with 
the states the power to determine the commodities or articles of 
property which are the subjects of lawful commerce. Congress may 
regulate, but the states determine what shall or shall not be regu- 

1 A state law taxing interstate telegrams would be void as a restraint on com- 
merce. — Telegraph Co. vs. Texas, 105 U. S. 460. 

5 Nathan vs. Louisiana, 8 How. 81. 4 161 U. S. 519. 

3 Paul vs. Virginia, 8 Wall. 108. 6 License Cases, 5 How. 600. 
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lated. Upon this theory, the power to regulate commerce, instead of 
being paramount over the subject, would become subordinate to the 
state police power ; for it is obvious that the power to determine the 
articles which may be the subject of commerce, and thus to circum- 
scribe its scope and operation is, in effect, the controlling one. The 
police power would not only be a formidable rival, but in a struggle 
must necessarily triumph over the commercial power, as the power 
to regulate is dependent upon the power to fix and determine upon 
the subjects to be regulated. 

Justice Catron thus shows that the states are not at liberty 
to say what shall or shall not be articles of interstate 
commerce. 

It was, indeed, said in Peirce vs. New Hampshire that a state 
may forbid the sale of imported liquor, provided Congress has 
made no regulation on the subject. This view was supplanted, 
however, in Leisy vs. Hardin 1 by the proposition that a state 
cannot close its doors to a commodity because Congress has 
not expressly declared that they shall be kept open, but must, 
in the absence of federal regulation to the contrary, permit the 
importation and sale of articles in their original packages. 
These decisions present other features which will be considered 
later ; but they serve at present as authorities for the statement 
that whether a particular thing is an article of interstate 
commerce, is a federal question. 

When does a commodity produced within a state become an 
article of interstate commerce ? 

Chief Justice Fuller said, in the Sugar Trust case: 2 "The fact 
that an article is manufactured for export to another state does 
not of itself make it an article of interstate commerce." This 
was the governing principle of Kidd vs. Pearson, 3 where it was 
held that a state law forbidding the manufacture of liquor ex- 
tended to manufacture for export. But, although a state is not 
compelled to exempt articles intended for export from the burden 
of its prohibitory laws, it cannot single out such articles for the 
purpose of prohibiting their production or exportation. 

1 135 u. S. 100. 3 128 u. s. 1. 

2 U. S. vs. Knight Co., 156 U. S. 1. 
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The movement of a commodity preparatory to its actual 
shipment for export does not bring it within the description of 
an article of interstate commerce, and it is subject to local 
taxation until it is in course of transportation to another state. 1 
Once in transit from one state to another, it becomes an article 
of interstate commerce, and retains this character until it is 
disposed of in the state of destination and becomes merged in 
the mass of property subject to the local law. 2 

What is the extent of the federal power to "regulate" 
commodities ? 

As in most subjects in the law of the federal constitution, the 
answer here turns on the peculiar relation between the United 
States and the states. The first point to be determined is 
whether the federal power to regulate is qualified by state 
power. One of the most potent incentives to federal union was 
the inclination of each of the loosely confederated states to 
seek its selfish interest by imposing commercial restrictions 
intended to promote its own well-being at the expense of 
the others. The states relieved the situation by abandoning 
their restrictive powers and investing Congress with the power 
to regulate interstate commerce. The supreme "court has on 
occasion maintained federal supremacy by annulling state laws 
that restrained or embarrassed commerce ; and the sum of the 
decisions is that commerce shall be free. 

In one direction, however, the state of the law permits the 
suggestion that the last word has not been said. I refer to the 
right claimed at times by states to exclude, by virtue of 
the police power, articles deemed to be injurious to health or 
morals. It is clear that a state cannot exert this power so as 
to discriminate against imported articles. Thus, a statute pre- 
scribing that certain meats should not be sold unless the animals 
had been examined by resident inspectors before slaughter, was 
declared invalid because it would shut out foreign meats. 8 But 
when the manufacture and sale of a particular article is for- 
bidden by state law, there is something to be said in support of 

1 Coe vs. Erroll, 116 U. S. 517. J Leisy vs. Hardin, 135 U. S. 100. 
3 Minnesota vs. Barber, 136 U. S. 313. 
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the state's right to forbid the sale of the same article when 
imported. The point of difference between Peirce vs. New 
Hampshire and Leisy vs. Hardin was, as we have seen, on the 
question whether a state could forbid the sale of imported 
liquor in the absence of federal legislation recognizing it as an 
article of commerce. Both decisions approve the proposition 
that Congress may compel the reception of liquor by an 
unwilling state. 

The principle underlying this proposition is, in my opinion, 
severely damaged in Plumley vs. Massachusetts. 1 The Massa- 
chusetts legislature prohibited the sale of oleomargarine that 
resembled butter. Plumley was indicted for selling such oleomar- 
garine which had been consigned to him as agent for a Chicago 
manufacturer. The state court sustained the indictment and 
the Supreme Court of the United States approved the decision 
on writ of error. It was urged on behalf of Plumley that 
according to Leisy vs. Hardin he could not be indicted for 
selling imported oleomargarine in " original packages." The 
supreme court held, however, that Leisy vs. Hardin 

must be restrained in its application to the case actually presented 
for determination, and does not justify the broad contention that a 
state is powerless to prevent the sale of articles manufactured in or 
brought from another state, and subjects of traffic and commerce, if 
their sale may cheat the people into purchasing something they do 
not intend to buy and which is wholly different from what its condi- 
tion and appearance import. 

Suppose a state should forbid the sale of all liquor on the 
ground that adulteration is so common that a purchaser is 
likely to be deceived. Would such a law differ in kind from 
the oleomargarine law of Massachusetts ? A state may punish 
vendors of fraudulent or unwholesome articles and condemn 
the articles, whether imported or domestic. It may condemn 
oleomargarine which is offered for sale as butter and fusel oil 
which is offered as whiskey; but, if it can exclude all oleomar- 
garine because some of it may be sold as butter, why can it 
not exclude all whiskey because some of it may be adulterated ? 

I155U. S. 474. 
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It is true that much of the whiskey may be pure, and that the 
buyer may receive the worth of his money ; but it is equally true 
that oleomargarine is usually wholesome, and that it may be 
sold for what it is. According to Leisy vs. Hardin and Plumley 
vs. Massachusetts, a state cannot exclude liquor which its people 
may consider injurious to morals, but can exclude wholesome 
oleomargarine because it may be sold as butter. The distinc- 
tion suggested by these cases is, in my judgment, untenable. 
Indeed, it is rather shocking to hold that a state must receive 
something which in its best form is deemed injurious to the 
welfare of the people, and yet may exclude a thing harmless in 
itself because it may be palmed off for something else. 

Leisy vs. Hardin is not in accord with Plumley vs. Massa- 
chusetts; and, when it is said in the latter case that the rule 
laid down in the former must be " restrained in its application 
to the case actually presented for determination," the decision 
is evidently discredited as a guide. It must be admitted that 
Leisy vs. Hardin went to the very edge of state rights ; and, in 
my opinion, it trespassed on state rights. Plumley's case sug- 
gests the proposition that if a state may forbid the sale of an 
article, it may enforce the prohibition against the imported 
article; and this will afford just protection to the state without 
qualifying unduly the federal power to regulate commerce. 

In Justice Catron's opinion in Peirce vs. New Hampshire, 
already cited, he says that if the states should have the power 
to designate articles of commerce, 

the police power [of the states] would not only be a formidable rival, 
but in a struggle must necessarily triumph over the commercial power 
[of Congress], as the power to regulate is dependent upon the power 
to fix and determine the subjects to be regulated. 

When these words were written the power of a state legislature 
to enact laws affecting property was limited only by the local 
organic law as denned by the local courts, except so far as 
federal restraint was imposed specifically, as in the case of 
laws impairing the obligation of contracts. The state consti- 
tutions usually declared that no one should be deprived of 
property without due process of law, but what was " due proc- 
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ess " in a particular case was not a federal question. In 
these circumstances, an admission that a state could exclude a 
commodity by asserting its police power, while it was the sole 
judge whether the power was abused or not, might have pro- 
voked the conflict suggested by Justice Catron. 

The circumstances are now materially changed by the adop- 
tion of the Fourteenth Amendment, which forbids the states 
to deprive any person of property without due process of law. 
What is "due process" is now a federal question; and, though 
the supreme court has declared emphatically that the amend- 
ment is not intended to restrain the police power of the states, 
it is nevertheless true that the court may unmask and annul a 
state law which, under the guise of a police regulation, effects 
an arbitrary deprivation of property. Said the court in Mugler 
vs. Kansas: 1 

If, therefore, a statute purporting to have been enacted to protect 
the public health, the public morals or the public safety, has no real 
or substantial relation to these objects, or is a palpable invasion of 
rights secured by the fundamental law, it is the duty of the courts 
to so adjudge and thereby give effect to the constitution. 

Although the supreme court has found it necessary to repulse 
a crowd of litigants, who have besieged it with appeals to annul 
state laws on the ground that they contravened the Fourteenth 
Amendment, and has wisely refrained from defining a depriva- 
tion without "due process" by hypothetical illustrations, it 
possesses the power to annul, and will exert it in a proper case. 2 
There is, therefore, no danger of conflict between the police 
power of the states and the commerce power of Congress; for, 
if the supreme court decides that a state is not justified in 
forbidding the manufacture and sale of a particular article, it 
follows that the state cannot exclude it. If, however, the 
court finds that the state is justified on the ground of public 
health, safety or morality, how can it find also that federal 
power over commerce permits this laudable policy to be 
damaged by any one who chooses to send the article into the 
state? 

1 123 U. S. 661. * See AUgeyer vs. Louisiana, 165 U. S. 578. 
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The proposition derived from Plumley's case does not admit 
a state's right to exclude articles for any reason save their 
objectionableness — either essential, as in infected things, or 
imputed by statute, as in liquors or lottery tickets. There- 
fore, assuming that a state may forbid the production and sale 
of commodities by trusts or combinations, it cannot prevent 
the importation of goods produced by trusts beyond its juris- 
diction. The powers of Congress over interstate commerce 
would be damaged irreparably, if a state could bar out a con- 
signment of sugar, for example, merely because it had been 
produced by agencies which were disapproved by the local 
economic policy. 

Many years ago Judge Story inquired : 

Can Congress, under the power to regulate commerce among the 
states, prohibit the transportation or export of goods or products 
from one state to another? Ex gratia, can Congress prohibit the 
exportation of slaves from one state to another for sale ? ' 

The specific question is now of historic interest only. The 
general question is yet unanswered. 

During the Civil War our government declared a blockade 
of the Southern ports. This action, however, like the non- 
intercourse legislation of the same period, was the exercise of 
a belligerent right, not a regulation of commerce. 2 Again, 
the action of Congress in excluding lottery matter from the 
mails is justified, not by the power to regulate commerce, 
but because the government has such control over the postal 
system that it may decline " to become an agent in the 
circulation of printed matter which it regards as injurious to 
the people." 8 As to the liquor traffic, it has been decided that 
Congress may permit a state to forbid the sale of imported 
liquor in the original packages, 4 provided the action of the 
state is in harmony with a local prohibitory law and does not 
operate to relieve domestic traffic from foreign competition. 6 

1 Commentaries, 2d ed., section 1075, note 3- 

2 See Prize Cases, 2 Black 635. 

3 Rapier's Case, 143 U. S. no. i Rahrer's Case, 140 U. S. 545. 
5 Scott vs. Donald, 165 U. S. 58 (South Carolina Dispensary Case). 
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The permissive act was passed in 1890 to enable pro- 
hibition states to do what the supreme court had declared 
in Leisy vs. Hardin they could not do without the consent 
of Congress. This act was necessary in order to place the 
states in a position to make the police power over liquor 
thoroughly effective ; but it is unfortunate, nevertheless, that 
the efficiency of the power should depend upon the grace of 
Congress. We have seen, however, that the rule of Leisy vs. 
Hardin has been closely limited to the facts in the case; and 
if, as I have suggested, Plumley's case indicates a liberal 
recognition of state rights, Congress is not likely to be called 
upon to pass another permissive act. In any event, the prin- 
ciple of Rahrer's case does not admit a power in Congress to 
permit a state to close its markets against each and every 
article which Congress and the state legislature may unite in 
condemning. The federal permission can be granted only in 
respect of such articles as the state can prohibit by a proper 
exertion of the police power. 

The Supreme Court of the United States has never been 
required to decide whether Congress, by virtue of the power 
to regulate interstate commerce, may authorize federal officials 
to prevent the transfer of articles from one state to another 
or to seize them in transit. Such authorization was given by 
Congress in the Trust Act of 1 890, under the sixth section : 

Any property owned under any contract or by any combination, or 
pursuant to any conspiracy (and being the subject thereof) men- 
tioned in section 1 of this act, and being in the course of trans- 
portation from one state to another, or to a foreign country, shall be 
forfeited to the United States, and may be seized and condemned 
by like proceedings as those provided by law for the forfeiture, 
seizure and condemnation of property imported into the United 
States contrary to law. 

Does this section express the constitutional power of Con- 
gress over interstate commerce ? By Article I, section 8, 
of the constitution, Congress is invested with power " to regu- 
late commerce with foreign nations, and among the several 
states and with the Indian tribes." From the identity in the 
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terms of the grant it has been argued, or rather presumed, 
that the three powers involved are coextensive ; but it will not 
be difficult to show that this position is erroneous, and that 
the power over interstate commerce is substantially less than 
that over commerce with foreign nations and with the Indians. 
The assertion of identity between the power over interstate 
and that over Indian commerce might be dismissed almost 
summarily. The Indian tribes are, in the language of Chief 
Justice Marshall, 

in a state of pupilage. Their relation to the United States resembles 
that of a ward to its guardian. They look to our government for 
protection; rely upon its kindness and power; appeal to it for relief 
to their wants; and address the President as their great father. 1 

Whatever relation the states may bear to the federal govern- 
ment, it is not this. The dependent position of the Indians 
justified the supreme court in saying : 

As long as these Indians remain a distinct people, with an ex- 
isting tribal organization, recognized by the political department of 
the government, Congress has the power to say with whom and on 
what terms they shall deal, and what articles shall be contraband. 2 

Whatever power Congress may have over interstate commerce, 
it is not this. 

It is a fair rule of interpretation that, when powers in respect 
of several subjects are presumed to be coextensive merely 
because of identity in the terms of the grants, the differentia- 
tion as to one subject destroys the presumption as to the rest. 
But we need not stop here ; for, in point of fact, the assumed 
parallel between interstate and international commerce is, so 
far as federal power is concerned, quite as illusory as in the 
case of Indian trade, and for the same reason — a radical differ- 
ence in the relations of the parties. 

The United States deals with a foreign nation as one sover- 
eign with another. It has no legal relation with the foreign 
state and, apart from the obligation of treaties, no conventional 
one. Its attitude toward other nations is dictated by policy, 

1 Cherokee Nation vs. Georgia, 5 Peters, 17. 

2 U. S. vs. Forty-three Gallons of Whiskey, 93 U. S. 188. 



No. 4-] FEDERAL TRUST LEGISLATION. 639 

tempered in some directions by international law; and it may 
discriminate between them — inclining toward one and away 
from another — as its interests may appear to require. In 
dealing with the states, on the other hand, the United States 
is in communion with its members, whose relation to each 
other and to the federal government is fixed by law. By this 
law all states are of equal rank and are entitled to equal consid- 
eration at the hands of Congress. Hence the right to regulate 
commerce discriminately, which is an essential feature of the 
federal power when applied to foreign countries, does not exist 
in the case of interstate commerce. 

Again, Congress taxes foreign imports for the purpose of 
encouraging domestic industries, and Judge Story bases this 
protective system on the power to regulate commerce ; but 
surely Congress may not impose a tariff on manufactures from 
the Eastern and Middle states in order to encourage industries 
in the West and South. In 1807 Congress laid an embargo 
upon foreign trade, and described the measure as " neither hos- 
tile in its character nor as justifying or inciting or leading to 
hostility to any nation whatever." The constitutionality of 
the Embargo Act was savagely attacked, but the law was sus- 
tained in a district court ; x and in Gibbons vs. Ogden Chief 
Justice Marshall referred to "the universally acknowledged 
power of the government to impose embargoes," described 
them as " sometimes resorted to without a view to war and 
with a single view to commerce," and said of the act of 1807 : 
" By its friends and its enemies it was treated as a commercial, 
not as a war, measure." And Judge Story said : " If it [the 
Embargo Act of 1 807] could be classed at all as flowing from 
or incident to any of the enumerated powers, it was that of 
regulating commerce." 2 If Congress may interdict foreign 
commerce, it is because it is presumably carrying out the policy 
of a sovereign — the United States — in opposition to or dis- 
regard of the policies of other sovereigns to whom it owes no 
legal duty in the premises. But an embargo on interstate 

1 U. S. vs. The Brig William, 2 Hall's Law Journal, 255. 

2 Commentaries, sec. 1289. 
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commerce for commercial reasons would be a manifest perver- 
sion of a power granted to Congress for the very purpose of 
promoting freedom of intercourse among the states. 

By the foregoing discussion not only are we disembarrassed 
of the notion that the power of Congress to regulate is the same 
over commerce among the states as it is over that with foreign 
nations and with Indian tribes, but we are also enlightened by 
the suggestion that the right to interdict, which seems to inhere 
in the power to regulate when applied to foreign or dependent 
peoples, cannot be applied to the states, which are neither for- 
eign nor dependent. 

The recent case of France vs. United States 1 suggests the 
question whether Congress, by virtue of the commerce power, 
may forbid interstate traffic in the interest of morality. This 
was a suit brought by the government under the Anti-Lottery 
Act of 1895. This act, designed to complement the act of 
1890 forbidding the use of the mails for the transmission of 
lottery matter, forbade interstate traffic in such matter by 
any means whatever. The act was in terms an assertion of 
power to regulate commerce among the states; and it was 
argued on behalf of France that the subject of lotteries was 
beyond the regulating power of Congress. The court found 
it unnecessary, in this particular case, to consider the constitu- 
tional question, as the statute did not apply to the acts of the 
defendant. It has never been decided — or, I think, seriously 
asserted — that the grant of power to regulate commerce invests 
Congress with supervision of the morals of the states. It has 
been supposed, on the contrary, that each state is competent to 
safeguard its moral welfare by its power of police. If a lottery 
ticket is not essentially an article of commerce, it goes without 
saying that a state may prevent its importation. If it is such 
an article, its importation can still be prevented under the rule 
derived from Plumley's case ; for it is not to be supposed that 
the rule of Leisy vs. Hardin, already limited in its application 
to the importation of liquors, should be revived and extended 
so as to force a state to admit lottery tickets in the absence of 
federal law to the contrary. 

1 164 u. S. 676. 
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Until the supreme court decides otherwise, it is permis- 
sible to entertain the opinion that Congress cannot, under the 
power to regulate commerce among the states, prohibit the 
transfer of a commodity from one state to another. But, even 
if the supreme court should decide that there is a right to con- 
fiscate within the power to regulate interstate commerce, it would 
not follow that the forfeiture clause of the Trust Act is constitu- 
tional. Congress cannot deprive persons of property arbitrarily. 
The government may seize property for non-payment of taxes 
or confiscate it as contraband of war, but the powers exerted in 
such cases are unrelated to the power over interstate commerce. 
If there is a right to confiscate within this power, it cannot be 
exercised indiscriminately, but only upon articles the use of 
which is directly and distinctly harmful, and perhaps, according 
to the principle of the oleomargarine cases, upon articles which 
may deceive purchasers. A vile book, a lottery ticket and a 
barrel of sugar in transit from one state to another are equally 
in course of interstate commerce ; yet one need not be learned 
in the law to perceive that the power of Congress over the 
necessary of life cannot be coextensive with its power over the 
other things. It would be difficult, indeed, for the supreme 
court to affirm the right to seize sugar in transit, not because 
its use would harm the consumer, but because its sale would 
benefit the owners who had acquired title to it by methods 
which Congress, while disapproving, cannot, according to the 
decision in the Sugar Trust case, condemn. 

Finally, even if the supreme court should overcome the suc- 
cessive arguments which have been advanced against the pro- 
hibitory clauses of the Trust Act and should decline to pronounce 
the clauses invalid, a trust lawfully possessed of commodities 
in the state of production could, nevertheless, market them 
without federal interference. 

It will be noticed that the law authorizes the seizure of 
articles in transit " owned " by a combination. It does not 
forbid the sale and delivery of the articles within the state of 
production. Such a transaction is of state concern, and, accord- 
ing to the decision in the Sugar Trust case, is beyond the reach 
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of Congress. Justice Harlan said in his dissenting opinion in 
that case: 

By the opinion and judgment in this case, if I do not misappre- 
hend them, Congress is without power to protect the commercial 
intercourse that such purchasing [of goods to be transported from 
one state to another] necessarily involves against the restraints and 
burdens arising from the existence of combinations that meet pur- 
chasers, from whatever state they come, with the threat — for it is 
nothing more nor less than a threat — that they shall not purchase 
what they desire to purchase, except at the price fixed by such com- 
binations. A citizen of Missouri has the right to go in person or 
send orders to Pennsylvania or New Jersey for the purpose of pur- 
chasing refined sugar. But of what value is that right if he is 
confronted in those states by a vast combination which absolutely 
controls the price of that article by reason of its having acquired all 
the sugar refineries in order that they may fix prices in their own 
interest exclusively? 

When it is declared that Congress cannot forbid a citizen of 
a state from going or sending to another state for a barrel of 
sugar or from acquiring title to it in the latter state, it follows 
that he may send the sugar where he pleases, without being 
compelled even to inform federal agents where or of whom he 
bought it. The sale within the state has divested it of all 
possible federal interest. The sugar has passed into the hands 
of a dealer who is not a party to the combination, but, rather, 
according to Justice Harlan's view, its victim. The dealer and 
the consumer each benefit the trust by taking its produce; but 
it would be as absurd to punish the one for selling the sugar as 
the other for eating it. 



IV. 

The results of the foregoing discussion may be summarized 
in two propositions: (1) the power to regulate commerce among 
the states does not enable Congress to legislate in respect of 
the production of commodities within a state; (2) the power to 
regulate commerce among the states does not enable Congress 
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to forbid the transfer of commodities lawfully produced within 
a state to another state, or to authorize their seizure in transit. 
The first proposition is maintained expressly in the Sugar Trust 
case, and is the basis of the particular matter decided therein 
— that Congress cannot prevent transactions looking to monop- 
oly of production within a state. The second is derived from 
the first by necessary implication ; for, as Congress must admit 
the right of a state to regulate the production of commodities 
within its limits, it must recognize a right of ownership in 
commodities lawfully produced, and hence cannot forbid the 
owner to dispose of them. How absurd to hold that, although 
Congress cannot prevent a monopoly of sugar production in 
Pennsylvania and must recognize the sugar as property while 
in the state and protect it if necessary, it may, nevertheless, 
order the sugar to be locked up within the state and confiscate 
it if it shall be exported ! 

The theory of legislation against industrial trusts is based 
upon the presumed interest of the state in the conditions of 
supply and demand, in resulting prices, and in the distribution 
of wealth and labor. Such legislation is consistent and effective 
only when it cuts the root of monopoly by destroying combina- 
tions which control production. The dissenting opinion of 
Justice Harlan in the Sugar Trust case, from which I have 
quoted, shows how essential to the efficiency of federal legisla- 
tion against industrial trusts is the power to forbid monopoly 
of production within a state, and how the denial of this power 
by the majority of the court precludes Congress from abolishing 
the trusts. Congress, by virtue of its power to regulate com- 
merce, is bound to keep the ways open for the passage of 
commodities among the states; but what commodities shall be 
produced, by what agencies, by whom they shall be shipped and 
at what prices they shall be sold, are matters beyond its 
competency. 
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Part Second. 

We have now to consider the construction of the Trust Act 
itself — a question elaborately discussed in the recent case of 
United States vs. Trans-Missouri Freight Association. 1 In 
this case the court held that an agreement made by the several 
defendant railroad corporations in respect of interstate freight 
rates is forbidden by the act. Unless this decision shall be 
modified in the pending appeal in the Joint Traffic Association 
case, all such contracts and combinations must remain illegal ; 
and, if the condition is intolerable, relief must be sought from 
Congress. 

The case was argued on behalf of the railroads on two main 
propositions: (i) that the act of 1890 was not intended to 
apply to railroads; (2) that, if it did so apply, the agreement in 
question was not within its purview. The court, standing five 
to four, denied both propositions in an elaborate opinion written 
by Justice Peckham. 

There is a plain and important distinction between a decision 
and an opinion — between the point determined and the state- 
ment of the reasoning by which the point is reached ; and 
partly because the declarations of so eminent a judge may wake 
an echo in legislatures and in other courts, partly because all 
of his positions may not have received the support of every 
judge who concurred in the result, it will be profitable to 
examine them with the respect due to the deliverance of an 
upright and able jurist, yet with the freedom with which one 
may criticise an official document. 



The argument that the act did not apply to railroads was not 
based on an assertion of lack of power in Congress; for the 
competency of Congress to regulate these instruments of trans- 
portation is unimpeachable. But it was urged that the Inter- 
state Commerce Act of 1887 represented the complete purpose 

1 166 u. S. 290. 
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of Congress in respect of railroads, and that the Trust Act 
related to other matters. It will not be necessary to consider the 
reasons which led the court to determine that the act applied 
to railroads, but there is one point which is worthy of particu- 
lar notice. On page 3 1 3 the court says : 

We have held that the Trust Act did not apply to a company 
engaged in one state in the refining of sugar under the circumstances 
detailed in the case of United States vs. E. C. Knight Company, 
156 U. S. 1, because the refining of sugar under those circumstances 
bore no distinct relation to commerce between the states or with 
foreign nations. To exclude agreements as to rates by competing 
railroads for the transportation of articles of commerce between the 
states, would leave little for the act to take effect upon. 

The argument suggested by this paragraph does not appear to 
have compelled the conclusion that Congress intended the 
Trust Act to apply to railroads; yet we must assume that it 
was influential. The argument seems to be really unnecessary 
to sustain the conclusion, and it is repugnant to the true prin- 
ciples of statutory interpretation. When a statute appears at 
first blush to apply to several subjects, it may be argued that 
the previous exclusion of one or more by the courts entails a 
greater probability of the inclusion of the remainder. To reach 
a result by process of exclusion is a valuable and common 
method of reasoning, and courts should not wholly disregard it. 
But it may be questioned whether on principle this process is 
an invariable aid to the interpretation of statutes. Had the 
Freight Association case been decided by the supreme court, 
say, five years ago, when the personnel of the court was quite 
different, and had five judges then reached the conclusion that 
four now approve, could it have been properly suggested in the 
Knight case that a previous exclusion of railroads from the 
purview of the act tended to force the inclusion of industrial 
trusts ? Is it not a questionable argument that one decision 
can, by its priority merely, affect another ? It is true that 
courts must endeavor to discover an intelligent and lawful 
intention in every statute submitted for inspection, and are 
bound to effectuate such intention; but I do not understand 
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that they are bound to effectuate in some direction every act 
that cannot be declared void because of unconstitutionality. 
An act may be drawn so improvidently or obscurely that a 
court will be justified in declaring it inapplicable through an 
indefinite series of cases, and leave it, not by decree but by 
inference, a useless work. The court may not say in any case: 
"This act is without meaning"; but it may say in each: "This 
is not its meaning." But if a prior decision may sometimes 
aid the court in reasoning by exclusion, it is only when the 
subject excluded may be classified with the one in question. 
There must be a relation between two things in order to infer 
the inclusion of one from the exclusion of the other. For 
example, Congress is competent to legislate on A, B and C, 
but not on X, Y and Z. By excluding A from the purview of 
an act, we may perhaps make the inclusion of B or C more 
probable; but we should not infer that Congress has intended 
to affect A because it has been held that it cannot affect X. 
Yet this false inference is suggested in the opinion. 

It was not because Congress did not wish to reach the Sugar 
Trust that it was placed beyond the purview of the Trust Act. 
Indeed, contemporary evidence is not lacking that Congress 
was seemingly anxious to break up this and other industrial 
trusts. But the court decided that, under a grant of power to 
regulate interstate commerce, Congress could not interfere 
with what was held to be simply a manufacture within a state. 
It is inconceivable that the exclusion of a matter of state con- 
cern from the operation of a federal statute should bear on the 
question as to what subjects of federal concern are actually 
covered by it. 

II. 

The Trust Act recites that " every contract, combination in 
the form of trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several states or with foreign 
nations, is hereby declared to be illegal." Counsel for the rail- 
roads argued that, if railroads were within the purview of the 
act, the traffic agreement in question was not, because it was a 
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reasonable one. The opinion recognizes the rule that the use 
of general words in an act does not constrain the courts to a 
literal interpretation, and that the intent of the legislature may 
be gleaned from the spirit of the law; but it holds that in this 
case the general words express exactly the mind of Congress, 
and cover all subjects within the federal power to regulate 
interstate commerce. The vital question in this relation is, of 
course, the definition of "restraint of trade"; for "every" is 
of no force except in regard to contracts within the definition, 
and, indeed, in respect of these is merely emphatic. This ques- 
tion will be considered later, and we will take up a suggestion 
made by the court, not as compelling the literal interpretation 
of the clause recited, but as adding weight to it. 
On page 327 we read: 

Is it [the statutory prohibition] confined to a contract or combina- 
tion which is only in unreasonable restraint of trade or commerce, or 
does it include what the language of the act plainly and in terms 
covers, all contracts of that nature ? 

And on page 335: 

Considering the public character of such corporations, the privi- 
leges and franchises which they have received from the public in 
order that they might transact business, and bearing in mind how 
closely and immediately the question of rates for transportation 
affects the whole public, it may be urged that Congress had in mind 
all the difficulties we have before suggested of proving the unreason- 
ableness of the rate, and might, in consideration of all the circum- 
stances, have deliberately decided to prohibit all agreements and 
combinations in restraint of trade or commerce, regardless of the 
question whether such agreements were reasonable or the reverse. 

The trend of these observations is that the court cannot say 
that Congress, although it contemplates the possibility of rea- 
sonable agreements, has not cast a drag-net for all agreements 
in order to insure the capture of unreasonable ones. 

To impute to the legislature a deliberate abdication of the 
faculty of discrimination which lies at the very root of the 
ordering of human affairs, is presumably to accuse it. I say 
presumably, for there may be a condition involving both good 
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and evil phases, wherein the latter predominate so overwhelm- 
ingly that the legislature, finding it impossible to insure their 
separation, deliberately attacks the whole condition in order to 
destroy the evil that is in it. It is submitted that Congress 
was not confronted with this desperate condition when it 
passed the Trust Act. 

The difficulties attending the making of reasonable rates are 
undeniably great, and in all probability they will never be over- 
come to the equal satisfaction of carrier and shipper; never- 
theless, our courts, and especially the Supreme Court of the 
United States, have declared that the reasonableness of a rate 
is a matter for judicial determination. Legislatures have taken 
their cue from the courts and have incorporated terms of dis- 
crimination in statutes dealing with transportation charges. 
The Interstate Commerce Act prescribes that railroads shall not 
accord any undue or unreasonable preference or advantage nor 
make unjust discriminations, and that rates shall be reasonable 
in themselves. If this act has broken down, it is not because 
of these qualifications. If these should be stricken out and 
the act be then construed according to the reasoning of the 
Trans-Missouri opinion, the railroads would break down. 

The Trust Act, as interpreted by the supreme court, imposes 
an additional definition of a reasonable rate — namely, that it 
shall be one reached by the independent action of the com- 
pany offering it, and not by agreement with a competing road. 
Possibly a severe logician, querying how a rate reasonable in 
itself according to the Interstate Commerce Act becomes un- 
reasonable under the Trust Act, might be forced to conclude 
that in the latter act Congress really distinguished between 
reason and policy, and declared that a rate reasonable in itself 
becomes impolitic if reached by agreement. Or the explana- 
tion might be that Congress discarded the Interstate Commerce 
Act as a failure and, in despair of enforcing rates reasonable 
in themselves, declared arbitrarily that rates fixed by agree- 
ment are essentially unreasonable. Or one may account for 
the position imputed to Congress by saying that the task of 
determining judicially a reasonable rate for two or more rail- 
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roads is much greater than in the case of a non-competitive 
rate, because it is difficult to find a common rate-making basis 
for several corporations. Yet, from whatever side we approach 
the question, the conclusion seems inevitable that, according 
to the supreme court, Congress has adjudged the rate deter- 
mined by unchecked competition to be the only reasonable 
one. But a large proportion of our freight is carried at non- 
competitive rates, and great sections of country are served by 
single railroad systems. Therefore, if Congress asserts that 
the rate fixed by competition is the only reasonable one, it 
stamps a large share of our interstate freight charges as invin- 
cibly unreasonable. 

In any view of the question, it seems to me that the court 
need not have construed the act as attacking all agreements 
because of an assumed difficulty in excepting such as are rea- 
sonable. Further, it is by no means clear that the court has 
not suggested, in the paragraph quoted, the impossibility of 
attaining reasonable rates on rival roads save through competi- 
tion. If this is the correct statement of an economic proposi- 
tion ; if neither the state nor the corporation can evolve a plan 
which shall bring us approximately to the desideratum of open, 
uniform, fairly stable and reasonable rates between competitive 
points; if openness, uniformity and stability are so antagonis- 
tic to reasonableness that we must choose between them, — a 
dilemma is manifest. 

III. 

It was argued on behalf of the railroads that the economic 
benefits of competition in ordinary business could not be predi- 
cated of railroad transportation — that the public would be 
better served by agreements for reasonable and stable rates 
than by a demoralizing struggle for traffic ; and the court was 
asked to hold that Congress could not be presumed to have 
intended to force the railroads into disastrous competition. 
The court not only declined to sanction the economic proposi- 
tion and the inference suggested, but declared that the pecu- 
liarity of railroads, so far from placing them beyond the act, 
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made them especially subject to its provisions. This declara- 
tion involves a conclusion of law based upon a novel definition 
of a railroad company; and, in my judgment, neither the defini- 
tion nor the conclusion is in harmony with the settled law. 

Justice Peckham says, on page 321 of the Trans-Missouri 
opinion: "It cannot be disputed that a railroad is a public 
corporation . . ."; and on page 332: "It must also be re- 
membered that railroads are public corporations organized for 
public purposes." This description of railroad companies as 
public corporations is a substantial departure from the accepted 
view of the status of these associations. The railroad is by 
far the most prominent instrument for facilitating intercourse, 
but it is not the only one. The canal, the turnpike, the toll 
bridge are in the same class with the railroad, which they long 
preceded. The status of the promoters of these undertakings 
has therefore been the subject of judicial determination for a 
very long period, and we will show that Justice Peckham's 
description is not in accord with the prevailing view. 

Chancellor Kent writes of canal, bridge, turnpike and rail- 
road companies : " The uses may, in a certain sense, be called 
public, but the corporations are private, equally as if the fran- 
chises were vested in a single person." * Peirce, Morawetz, 
Elliott and other writers agree in holding that railroads are not 
public corporations. This consensus of opinion is founded, of 
course, upon the decisions of the courts, and — what is especially 
pertinent — upon decisions of the Supreme Court of the United 
States in many cases. Chief Justice Taney said of the act 
incorporating the proprietors of the Charles River Bridge: 
" It is the grant of certain franchises by the public to a private 
corporation, and in a matter where the public interest is con- 
cerned" ; 2 and this definition is applied to railroads in Richmond, 
Railway vs. Louisa Railway. 3 Again, in Railroad vs. Peniston 4 
a railroad is described as " a private corporation, though exist- 
ing for the performance of public duties." In Railroad vs. 

1 2 Commentaries, 275. 

2 Charles River Bridge vs. Warren Bridge, 1 1 Peters, 544. 

3 13 How. 81. 4 18 Wall. 32. 
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Iowa 1 a railroad company is said to be " engaged in a public 
employment affecting the public interest " ; and in Cherokee 
Nation vs. Railroad Co. 2 a railroad is described as " a public 
highway established primarily for the convenience of the people 
and to subserve public ends." 

We may discover in the above definitions a progressively 
greater stress upon the public side of the corporations. This 
is due, without doubt, to the increased power of these private 
organizations, which makes it proper to remind them of their 
public obligations. But all the definitions are consistent with 
the prevailing conception of a railroad company — a private 
corporation enjoying great powers by the favor of the state and 
owing important duties to the public. This conception admits 
the right of the state to compel railways to transport all comers 
at reasonable rates, to take proper measures for safety, etc. It 
is broad enough to accord with any governmental action in 
respect of railroads which may be constitutionally taken. 
" Public corporation " has acquired a fairly definite meaning 
in our jurisprudence — an organization public in origin, in 
purpose and in administration, and hence a part of the state. 
A railroad company is not in this category. It is a voluntary 
association of persons who ask and receive necessary aid from 
the state in order to accomplish their purpose. The purpose 
of the incorporators is private — the collection of remunerative 
tolls. The purpose of the state is public — the opening of a 
way for transportation which the state might undertake itself, 
but which it prefers to have undertaken by private parties. 

The important definitions of our supreme court have an effect 
far beyond the forum. They are guides to political thought 
and action, and are likely to affect the trend of legislation. In 
defining a railroad as a " public " corporation, the court con- 
templates, without doubt, the safeguarding of all those private 
rights which the law of the constitution, as now understood, 
assures to the incorporators ; but may not the radical change 
in the point of view beget a change in the legal status of rail- 

1 94 U. S. 155 (The Granger Cases). 
* 135 U. S. 641. 
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roads, which the court, as composed at present, could not con- 
template with satisfaction ? 

Whatever may be thought of this definition of a railroad 
company, the conclusion which appears to be drawn from it is 
untenable. The conclusion is that the contracts and combi- 
nations of railroad corporations are not, like other contracts of 
the class under discussion, invalid only when in unreasonable 
restraint of trade, but are invalid by reason of the status of the 
parties. Said District Judge Shiras, in his dissenting opinion 
on the Freight Association case at circuit : * 

The failure to recognize the distinction between private enterprises 
carried on by individuals or private corporations, and public duties 
performed through the agency of public corporations, in my judg- 
ment has misled the court in reaching the conclusion announced in 
the majority opinion. As applied to private associations, the modern 
authorities undoubtedly sustain the proposition therein laid down, 
"that it is not the existence of the restriction of competition, but the 
reasonableness of that restriction, that is the test of the validity of 
contracts that are claimed to be in restraint of trade"; but that, in 
my judgment, is not the test of validity when the action of public 
corporations relative to public duties is brought in question. 

It is to be noted that this argument is not founded on the 
words of the act, which neither proclaim nor suggest any such 
distinction as is here made. The conclusion is a matter of 
pure law and can be justified only by its reasonableness. But 
Judge Shiras's proposition seems to be approved substantially 
by the opinion of the supreme court. 

Now, it cannot be denied that an unreasonable restraint of 
trade in the matter of transportation may work a more serious 
public injury than a like restraint in any other line of business, 
because the freight rate is a factor in the price of every com- 
modity. The court might well have said, therefore, that a 
combination of railroad companies should be subjected to 
a peculiarly severe scrutiny, because of its evil possibilities. 
But the court, dominated, it would seem, by the idea of the 
power of railroads for evil, has intimated that, while contracts 

» 58 Fed. Rep. 85. 
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in restraint of trade may be valid when made by ordinary 
parties, they must be invalid when made by railroads. Where 
is the authority for drawing a distinction between valid and 
invalid contracts in restraint of trade, based wholly upon the 
status of the parties ? The act, as I have said, does not warrant — 
indeed, I do not think it permits — the distinction. It names all 
persons and corporations, and such as are within its purview 
must stand on the same footing. Authority for the distinction 
cannot be derived from the common law ; for they who expound 
this law do not ask, Who have made this contract ? but, Is 
this contract in unreasonable restraint of trade ? The common 
law does not exert its remedial power until an unlawful act 
furnishes the occasion, and it hold& that only to be unlawful 
which is unreasonable in the sense of being injurious. 

Were the opinion of the court of merely federal concern, the 
distinction might be considered of little practical importance ; 
for, as a matter of fact, the parties engaged in interstate com- 
merce, as it is denned by the courts, are more than likely to 
be engaged in a business of peculiar public obligation — the 
business of a common carrier. But beyond the limited federal 
jurisdiction there is the broad field of the states, wherein trade 
and commerce represent, not merely one phase, but the whole 
sum of human activity applied to the production, acquisition 
and distribution of property. In this field the judgments of the 
supreme court, though not authoritative, are influential ; but it 
is to be hoped that courts which have hitherto drawn upon the 
accumulated wisdom of the common law for their judgments in 
respect of contracts in restraint of trade will not be persuaded 
by the novel doctrine propounded in the federal court. 

IV. 

Chancellor Kent says : 

The common law includes those principles, usages and rules of 
action applicable to the government and security of person and 
property, which do not rest for their authority upon any express and 
positive declaration of the will of the legislature. 1 

1 Commentaries, I, 471. 
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The common law is generally accepted as the basis of juris- 
prudence in the several states of the Union, and in some of 
these it is expressly recognized in the constitutions ; but, 
strictly speaking, there is no common law of the United States. 
The whole body of federal law is made up of the constitution 
and the acts of Congress. The existence of the common law 
is recognized, however, in the Eighth Amendment ; and the body 
of law contains many rules and terms couched in common-law 
phraseology and plainly derived from the older jurisprudence. 
Should federal judges go to the common law for the meaning 
of these terms ? Said Chief Justice Marshall : " For the mean- 
ing of the term habeas corpus resort may be unquestionably had 
to the common law "j 1 and Justice Clifford said : " In the con- 
struction of the laws of Congress the rules of the common law 
furnish the true guide." 2 These observations indicate that 
respect for and reliance upon the common law which has 
usually marked the rulings of federal judges. 

This wholesome precedent so far influenced the court in the 
Freight Association case that it sought a common-law buttress 
for the definition of contract in restraint of trade which it 
obtained from the Trust Act — namely, an agreement creating 
a restraint in fact, whether reasonable or unreasonable. In 
the opinion we read : 

A contract may be in restraint of trade and still valid at common 
law. Although valid, it is nevertheless a contract in restraint of 
trade, and would be so described either at common law or elsewhere 
[page 328]. 

Chief Justice Parker said, in the leading case of Mitchell vs. 
Reynolds : 8 

In all restraints of trade, where nothing more appears the law 
presumes them bad ; but if the circumstances are set forth, that pre- 
sumption is excluded, and the court is to judge of those circum- 
stances, and determine accordingly ; and if upon them it appears to 
be a just and honest contract, it ought to be maintained. 

1 Bollman's Case, 4 Cranch, 75. 
4 Rice vs. Railroad, 1 Black, 374. 
8 1 P. Wms. 197. 
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In this passage Chief Justice Parker plainly describes restraints 
of trade as both valid and invalid, and textually supports Justice 
Peckham's statement. But mark how differently the American 
and the English judge handle their statements. The former 
takes a phrase descriptive of fact and announces it as a con- 
clusion of law — that is to say, that all contracts which in fact 
restrain trade are opposed to public policy. The latter states 
a fact and then proceeds by a process of differentiation to a 
conclusion. Now, it may not be incorrect to describe all con- 
tracts which, as a matter of fact, restrain trade as being in 
restraint of trade, but it is incorrect to draw a common-law con- 
clusion merely from this description ; for the only " restraint " 
which is material at common law is that which is denounced 
because of its unreasonableness. For confirmation of this 
position we may appeal to Justice Peckham himself, when, as 
judge of the New York Court of Appeals, he delivered the 
opinion in Matthews vs. Associated Press, 1 which Justice 
White cites most effectively in his dissenting opinion. Said 
Judge Peckham, in the Matthews case: "The courts do not go 
the length of saying that contracts which they now would say 
are in restraint of trade are, nevertheless, valid contracts . . ." 
(page 340) ; and again : " Such an agreement would not be in 
restraint of trade, although its direct effect might be to restrain 
to some extent the trade which had been done" (page 341). 
These sentences are full of the spirit of the common law. 
They recognize that distinction between reasonable and unrea- 
sonable applications of sound principles which courts have 
always striven to enforce, in order to make the common law a 
help and not a hindrance to the proper conduct of affairs. 
The common law, rooted as it is in a social order of compara- 
tive simplicity, has not invariably proved an adequate guide in 
the changing and progressively complex conditions of later 
times. Equity has been evoked to mitigate some of its rigors, 
and legislation to correct defects, close gaps and meet novel 
conditions. But it is noteworthy that, in respect of contracts in 
restraint of trade, the theory of the common law has generally 

» 136 N. Y. 340. 
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sufficed to allow both a reasonable freedom of trade and a 
reasonable freedom of contract. Courts have always insisted 
that trade shall not be restrained to the public detriment, but 
the definition of detriment has always depended upon the cir- 
cumstances of the case and the trade conditions of the time. 
I know of no opinion, and there certainly is none of authority, 
which asserts that the existence of a restraint in fact is proof 
positive of a public injury. 

It must be remembered that the supreme court, in the 
Freight Association case, was dealing with a comparatively 
limited field of business activity — commerce between the 
states and with foreign nations. Yet its reasoning, if sound, 
should be applied in the larger field of general trade- — the field 
which the state courts cover within their jurisdictions. Let us 
suppose that the New York Court of Appeals is called upon to 
construe a statute couched in the terms of the Trust Act. The 
common-law distinction between reasonable and unreasonable 
restraints has always been maintained in this state. For 
example, one may bind himself for a consideration to abstain 
perpetually from engaging in a particular trade or calling, pro- 
vided that the circumstances do not show a public injury. 1 In 
the Freight Association opinion, Justice Peckham says with 
reference to such cases : 

A contract which is the mere accompaniment of a sale of property, 
and thus entered into for the purpose of enhancing the price at which 
the vendor sells it, which in effect is collateral to such sale, and 
where the main purpose of the whole contract is accomplished by- 
such sale, might not be included within the letter or spirit of the 
statute in question. [Page 329.] 

But why should such a contract be excluded, if it is unreason- 
able in fact and therefore a public injury ? And why should it 
be included, if it is reasonable in fact and therefore harmless ? 
Justice White thus refutes the above argument : 

The asserted exception not only destroys the rule which is relied 
on, but it rests upon no foundation of reason. It must either result 

1 Diamond Match Co. vs. Roeber, 106 N. Y. 473. Discussed supra, p. 627. 



No. 4.] FEDERAL TRUST LEGISLATION. 657 

from the exclusion of particular classes of contracts, whether they be 
reasonable or not, or it must arise from the fact that the contracts 
referred to are merely collateral contracts. But many collateral con- 
tracts may contain provisions which make them unreasonable. The 
exception which is relied upon, therefore, as rendering possible the 
existence of trade to be restrained, is either arbitrary or it is 
unreasonable. [Page 352.] 

To return to the New York court : Should it approve the 
reasoning of the supreme court and follow it to its logical con- 
clusion, it must declare that the legislature intended to treat as 
misdemeanants parties to contracts and combinations hitherto 
lawful. The doctor who sells his practice for a price increased 
by his covenant not to practice within certain limits, the 
workingman who joins a union for the purpose of bettering his 
condition, must be fined or go to jail, if the law is enforced 
impartially. 

I conclude that the opinion does not make good the claim 
that its broad definition of contract in restraint of trade is in 
harmony with the common law. Nor does it appear that the 
court really relied upon the common law to support its defini- 
tion, for we read on page 334 of the opinion: 

The plaintiffs [the United States] are, however, under no obliga 
tion in order to maintain this action to show that by the common 
law all agreements among competing railroad companies to keep up 
rates to such as are reasonable were void as in restraint of trade or 
commerce. . . . But, assuming that agreements of this nature are not 
void at common law and that the various cases cited by the learned 
courts below show it, the answer to the statement of their validity 
now is to be found in the terms of the statute under consideration. 

Herein we find the line of reasoning which leads the court 
to its conclusion. The "contract in restraint of trade " of the 
Trust Act is deemed to be coincident with the phrase of the 
common law in form only. In reality it is something quite 
different. It is a phrase without the support of a long line of 
decisions to explain its meaning — a phrase which appears first 
in the Trust Act and only received its positive and authoritative 
definition in the Freight Association case. This declaration of 
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independence of the common law is doubtless within the con- 
stitutional powers of the supreme court, but it marks a depart- 
ure from customary ways. 

V. 

Upon reviewing the foregoing arguments and propositions of 
the Freight Association opinion, I should eliminate one as not 
necessary to support the decision. The proposition that the 
common-law meaning of " restraint of trade " covers reasonable 
restraints is not really relied upon, as we have seen, and it is 
inaccurate in itself. A second feature of the opinion — the 
assumption that Congress may have contemplated reasonable 
as well as unreasonable restraints and yet deliberately prohibited 
each — is ill conceived ; for it imputes to Congress an action 
which is, to say the least, improper and possibly arbitrary. Of 
more importance is the suggestion that a railroad is a public 
corporation, and is therefore especially within the purview of the 
act. This idea seems to have exerted a decided influence on the 
result; but the definition is inaccurate and likely to mislead, 
and the distinction between contracts in restraint of trade 
based on the character of the parties rather than on the nature 
of the restraint, is not only untenable at common law, but con- 
trary to the comprehensive words of the statute itself, which 
put all persons and corporations upon the same footing. 

I should say that the proposition really underlying the 
decision is simply this : that the Trust Act is to be interpreted 
literally. Yet the rule of literal interpretation here expressed 
is not that which governs judges influenced by the common 
law, but suggests, rather, a bald literalness which does not 
savor of the forum. When the Trust Bill was introduced in the 
House the chairman of the judiciary committee said: 

Now, just what contract, what combinations in the form of trust, or 
what conspiracies will be in restraint of trade or commerce mentioned 
in this bill, will not be known until the courts have construed and 
interpreted this provision. 

Congress is now informed of the effect of its law. It is 
informed that it says to all persons and corporations engaged 
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in interstate or international commerce who may contract or 
combine with reference to their business: "You cannot plead 
that your methods and objects are reasonable, that your asso- 
ciation does not injure the public interest in commerce. We 
assume at the outset that your contract or combination is 
essentially vicious; we prescribe that the rule of unchecked 
competition shall govern those engaged in commerce between 
the states and with foreign nations." 

In Part First of this essay I endeavored to show that the 
" commerce among the states " which Congress is empowered 
to regulate, and which may be affected by anti-trust legislation, 
does not cover the production and sale of commodities, but is 
limited to interstate transportation. All corporations and per- 
sons engaged in facilitating intercourse between the states are 
subject, therefore, to the Trust Act. The owners of railroads, 
telegraphs, shipping lines, etc., are but a fraction of the host 
engaged in interstate commerce : the main body consists of 
hundreds of thousands of persons who exert the intelligent 
physical force without which intercourse would be impossible. 
Engineers, trainmen, telegraphers and freight handlers form 
parts of this body ; and in each part the individuals are united 
more or less closely in associations, intended to promote the 
welfare of their members, which operate to restrain trade in 
the broad sense approved in the opinion of the court. Says 
Justice White in his dissenting opinion : 

It has been held in a case involving a combination among working- 
men, that such combinations are embraced in the act of Congress in 
question, and this view was not doubted by this court In re Debs, 
64 Fed. Rep. 724, 745-755 ; 158 U. S. 564. The interpretation of 
the statute, therefore, which holds that reasonable agreements are 
within its purview, makes it embrace every peaceable organization 
or combination of the laborer to benefit his condition either by 
obtaining an increase of wages or diminution of the hours of labor. 
[Page 356.J 

The reasoning which has brought all railroad agreements within 
the act must cover all the combinations of workingmen engaged 
in interstate commerce, without regard to their character and 
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objects. This conclusion will be strenuously opposed, but I 
can see no escape from it, if the law is to be enforced without 
sentiment and prejudice. What ground is there for holding that 
an engineer who pilots a train carrying goods from one state 
to another is not engaged in interstate commerce, while the 
corporation which employs him is so engaged ? That his agree- 
ment with his comrades is not, while that among his employers 
is, in restraint of trade ? If the persons employed in this work 
are not engaged in interstate commerce, what are they doing ? 
If it be answered that they are simply running trains under 
orders, careless of their freight and destination and interested 
only in receiving their pay, the same interest may be imputed 
to the corporation, which seeks only payment for services. It 
is evident that they who afford facilities for intercourse are 
engaged in commerce ; and the facilities for railway transpor- 
tation, for example, are afforded by the stockholders who own 
the road, the officials who administer it and the employees who 
operate it. 

VI. 

Section i of the Trust Act runs thus : 

Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several 
states, or with foreign nations, is hereby declared to be illegal. 
Every person who shall make any such contract or engage in 
any such combination or conspiracy, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall be punished by fine 
not exceeding five thousand dollars, or by imprisonment not exceed- 
ing one year, or by both said punishments, in the discretion of the 
court. 

In the syllabus prefixed to the opinion of the court in the 
Freight Association case we read : 

The prohibitory provisions of the said act of July 2, 1890, apply to 
all contracts in restraint of interstate or foreign trade or commerce 
without exception or limitation ; and are not confined to those in 
which the restraint is unreasonable. 
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Here we have the prohibition and its application ; and it is 
the plain duty of the government to prosecute all persons 
whose contracts or combinations appear to fall within the act. 
It is clear that Congress should at least, and at once, so amend 
it as to relieve the government from the duty of denouncing 
parties to reasonable contracts as criminals. If, when this is 
done, Congress is not satisfied with the position of railroads 
under the act, it may deal with them separately and declare 
its purpose either in an amendment to the Interstate Commerce 
Act or in a special statute. 

I do not suggest a plan for bringing the railroad problem as 
near to the point of solution as so complicated a question is 
likely to attain, but I call attention to certain conditions which 
must be appreciated before any just and efficient plan can be 
devised. 

On July 30, 1895, the railway system of the United States 
comprised 180,657 miles of road. The total capitalization was 
over ten billion dollars, divided between stock of the par value 
of #4,961,000,000 and a funded debt of #5,385,000,000. Dur- 
ing the preceding year over seventy per cent of the stock paid 
no dividend, and over thirteen per cent of the bonds no interest. 
These figures, taken from the report of the Interstate Com- 
merce Commission for 1896, show that railroads are by no 
means generally profitable to investors. It may be said that 
the bad condition of railroads is caused largely by vicious 
and improvident financiering and administration; but this does 
not alter the all-important fact that the railroads carry about 
five hundred million persons and about seven hundred million 
tons of freight annually, afford a livelihood to millions of people, 
and represent the legitimate investments of hundreds of thou- 
sands of persons. Evidently, the railroad corporation should 
not be treated as a public enemy; nor, on the other hand, can 
it claim the consideration due to a public benefactor. It rep- 
resents simply the greatest business in the country, and per- 
forms public services second in importance only to those of 
government itself. Hence the private interest in railroads 
must be protected, not merely as private property, but in 
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order that the public interest may be well served ; and that 
plan only will be satisfactory which accords proper recogni- 
tion to each interest. 

The legitimate private interest in railroads is in running 
them at a profit upon the capital invested. On page 332 of 
the Freight Association opinion Justice Peckham says of rail- 
road companies : " They all primarily owe duties to the public 
of a higher nature even than that of earning large dividends 
for their shareholders." We may go further and say that, as 
between public duties and any dividends, the duties must pre- 
vail ; for the earning power of a railroad so depends on its 
reason for existence, the character of its financiering and the 
method of its management, that it would be absurd for the 
public to condition the assertion of its rights upon the ability 
to earn dividends. Hence railroads, whether solvent or insol- 
vent, must perform their obligations to the public. But, though 
they have no paramount right to earn dividends, they have the 
right to demand that their obligation shall not be defined so 
unreasonably as to deprive them of profits which they might 
otherwise earn by prudent management. In fine, innocent 
property cannot be confiscated; and so the courts have 
held. 

There is an illegitimate private interest in railroads which mani- 
fests itself in various ways — in the building of roads to sell or 
to promote land speculation, in ruinous paralleling, in admin- 
istering roads for the profits of management, in disregarding 
the fiduciary obligation which should govern directors and 
officials as representatives and agents of the stockholders. In 
such cases investors are victimized and the public is injured 
by the demoralization of an undertaking which must be well 
managed in order to afford the best facilities. I believe that 
had a tithe of the legislative energy which has been directed 
against railway rates been exerted to reform the laws under 
which roads are built and managed, the railway problem would 
be far less complicated. Even now much may be done in this 
direction ; but this is generally a matter for state rather than 
federal action. 
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The public interest in railroads is too often voiced in a 
demand for lower rates for transportation. I do not mean low, 
but, literally, lower rates — charges constantly depressed by 
law. If mere cheapness of transportation is the true interest 
of the public, the sooner the railroad corporations join with the 
Populists in demanding government ownership, the better; so 
that they may sell now at a price satisfactory in comparison 
with what they would receive after the market value of their 
property has been reduced by oppressive legislation. In fact, 
safe and speedy transportation is the legitimate primary interest 
of the public; and it is only their secondary interest that the 
charges shall be as low as is consistent with the maintenance 
of the service and the return of a fair profit on the investment 
— that rates shall be reasonable. 

The question suggested by the construction placed upon the 
Trust Act by the supreme court is : Does public policy demand 
that the reasonable rate shall be that which is fixed by 
unchecked competition ? We say that " competition is the 
life of trade " ; we may go further and declare it to be the law 
of nature. Yet the simplest social organization is a protest 
against the unrestrained competition of savagery, and the most 
perfect society is that which best controls the selfish impulses 
of its members. Unchecked competition is not, then, the 
accepted rule for the conduct of affairs in general ; and in the 
affairs with which we are concerned — trade and commerce — 
we find many instances of approved restraint in usage and 
custom and in legislation. It cannot be said that these 
instances are the product of a consistent theory, but they indi- 
cate a constant struggle between the primitive law of competi- 
tion and the policy of restraint. We may conclude, therefore, 
that there is no warrant in precedent or theory for prescribing 
unchecked competition as the invariably just and practicable 
rule of trade. 

In the Freight Association case the government insisted that 
Congress had prescribed the salutary rule of competition in 
respect of railroads; and counsel for the railroads declared with 
equal vigor that unchecked competition was so plainly inimical 
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to public and private interests that Congress could not be sup- 
posed to have prescribed it. Now, whatever may be thought 
of the decision in the matter of statutory construction, it is 
evident, I think, that Congress owes to the country a careful 
investigation of the controverted question. For, while it might 
be admitted that in point of law — that is, according to the 
rules of statutory construction — Congress had prohibited rail- 
roads from making rate agreements, reasonable or otherwise, 
in point of fact, the matter was not deliberately considered. 
This should now be done; and if it shall be found that the 
public interests demand unrestricted competition — well and 
good. It may appear, however, that uniformity and stability 
in rates are desirable as well as reasonableness, and that these 
qualities can be combined only by means of traffic arrange- 
ments involving a certain restraint of trade that is not unreason- 
able according to the common law. In this event, let the 
railroads be permitted to make such arrangements, provided 
that their conduct in respect of past and present agreements 
has been such as to warrant the belief that they can be trusted 
to abide by them. But if, as has been charged, traffic agree- 
ments have proved ineffective because they have been per- 
sistently violated by weak and unscrupulous parties, let them 
be subjected to such governmental supervision as will tend to 
insure their observance. 

VII. 

The Trust Act, as construed by the supreme court, is a 
notable type of legislation much in vogue — penal laws which, 
embodying a germ of wholesome restraint, have at the same 
time a range so sweeping as apparently to include persons whose 
acts the legislature would never deliberately stigmatize as crimi- 
nal. A common apology for such legislation is the difficulty of 
separating the sheep from the goats in the text of the laws, 
and the confidence that the courts will discriminate. This 
excuse is usually a confession of weakness; and in the Freight 
Association case the supreme court, declining to shoulder the 
responsibility, has taken Congress at its word. 
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Precision in defining offenses is a fundamental principle of 
the criminal law, and it has been asserted that the construction 
placed upon the Trust Act by the supreme court is the only 
one consistent with this requirement. It is argued that there 
can be no doubt as to the crime and the criminal when Congress 
denounces all persons who make any contract in restraint of 
trade; whereas, if only unreasonable restraints were attacked, 
there would be an evident lack of precision, since the descrip- 
tion is indefinite on its face. This argument is defective. 
Absolute precision, a text so convincing that he who runs may 
interpret, is not required. In point of legal sufficiency that is 
certain which can be made certain by the scrutiny of the trained 
jurists of the bench. This very Trust Act cannot be under- 
stood until the courts have at least answered the questions : 
What is meant by " restraint of trade" ? Who are engaged in 
interstate commerce? Twice have these questions been pro- 
pounded to the supreme court, and the end is not yet. 

Moreover, if the argument cited is sound, it proves too much. 
It suggests the intolerable proposition that the innocent must 
suffer for the sake of a precision of statement that will certainly 
include the wrongdoer. Justice is the foundation of law, not 
precision; and if our lawmakers can find no way to prevent 
certain economic evils, save by an indiscriminate denunciation 
of innocent and guilty, they must accept the conclusion which 
has always forced itself upon legislators whose earnestness is 
enlightened by intelligence — that the power of the state has its 
just limits, and that one of these is overpassed when the state 
strikes at a great and generally beneficent principle in order to 
destroy a harmful growth. Freedom of contract may be abused 
to the public injury; yet the abuse must be endured, if it can 
be corrected only by measures which will impair desirable 
freedom. Carman F. Randolph. 

New York City. 



